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GROUP/ SMALLWOCD LANDSCAPE,
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RECOVMENDED ORDER

The Admi nistrative Law Judge (ALJ) assigned to this case by
the Division of Adm nistrative Hearings (DOAH) conducted the
final hearing on June 14, 2007, in Naples, Florida.

APPEARANCES

For Petitioner: Darrin M Phillips, Esquire
Darrin M Phillips, P.A
350 Fifth Avenue South, Suite 200
Napl es, Florida 34102

For Respondents: (No Appearance)

STATEMENT OF THE | SSLES

The issues presented are whether Respondent, Snallwood
Desi gn Group/ Smal | wood Landscape, Inc. (Snallwood or the
conpany), owes Petitioner $12,817.17 for agricultural products

and, if so, whether the surety is liable for any deficiency.



PRELI M NARY STATEMENT

On Novenber 6, 2006, Petitioner filed an Amended
Agricul tural Products Deal er Conplaint (Conplaint) with the
Department of Agriculture and Consuner Services (Departnent).
The Departnent referred the matter to DOAH t o conduct an
adm ni strative hearing.

Nei t her of the respondents appeared at the hearing.
Petitioner presented the testinony of one witness and subm tted
six exhibits for adm ssion into evidence. The identity of the
Wi tness and exhibits and any attendant rulings are set forth in
the Transcript of the hearing filed on June 29, 2007.

Petitioner tinmely filed its Proposed Reconmended Order
(PRO on July 3, 2007. Smallwood did not file a PRO
Respondent, Hartford Fire Insurance Conpany, filed a letter on
July 11, 2007, which the ALJ deens to be a PROfiled nore than
ten days after the date the Transcript was filed w th DOAH.

FI NDI NGS OF FACT

1. Petitioner is a Florida corporation |licensed by the
Departnent as a “dealer in agricultural products,” within the
meani ng of Subsection 604.15(2), Florida Statutes (2006)
(agricultural dealer).! The license nunber and business address
of Petitioner are 68954 and 3930 14th Street North, Naples,

Fl ori da 34103.



2. Smallwood is a Florida corporation |icensed by the
Departnent as an agricultural dealer pursuant to |license
nunber 68513. The sol e sharehol der and regi stered agent for
Smal | wood is Ms. JoAnn Snal | wood. The business address for
Smal | wood is 2010 Orange Bl ossom Drive, Naples, Florida 34109.

3. Hartford Fire Insurance Conpany (Hartford) is the
surety for Smallwood pursuant to bond nunber 21BSBCl 1473 i ssued
in the amount of $100,000 (the bond). The term of the bond is
Decenber 9, 2005, through Decenber 9, 2006.

4. Petitioner conducts a garden center business that, in
rel evant part, sells agricultural products, defined in
Subsection 604.15(1). Petitioner sells products at whol esal e
and retail to businesses and consuners in the Naples area.

5. Smal | wood purchased agricul tural products from
Petitioner from 1983 until sonetine in 2006. The purchases were
made in the ordinary course of Smallwood's architectura
| andscape construction and horticul tural managenment busi ness
(1 andscape busi ness).

6. The ternms of purchase required paynent from Smal | wood
within 30 days. Any nonthly bal ance that remai ned unpaid after
45 days was subject to interest at a nonthly rate of 1.5 percent
and an annual rate of 18 percent.? Wth one exception, Smallwood

paid Petitioner within 60 days of delivery.



7. The exception to Smal | wood's paynent history with
Petitioner is the subject of this proceeding. From May 11
t hrough Sept enber 26, 2006, Smal |l wood did not pay Petitioner
$12,817.17 for 66 invoices involving 440 itens (pallets or
pi eces) of sod that Petitioner delivered to Smallwod.® The sod
consisted of varieties identified in the record as: Floratam
Seville, Zoysia, Croton, and Fountain Grass.?

8. Snallwood does not deny that Petitioner should be paid
$12,817.17. However, Smallwood all eges that Petitioner has
filed its claimagainst the wong party.

9. Smallwood alleges that, on June 13, 2006, anot her
corporation purchased the assets of Smallwood, including the
right to conduct the | andscape business in the nane of
Smal | wod, and assuned Smal lwood's liability to Petitioner for
any prior purchases. Subsequent purchases are allegedly the
obl i gation of the successor corporation.

10. M. Smallwood filed a Response to Anmended Claimwi th
t he Department on January 7, 2007 (the Response). The Response
identifies the successor corporation as Spartan Partners, Inc.,
an Illinois corporation, |located at 350 Pfingsten Road,

Suite 109, Northbrook, Illinois 60062 (Spartan), and all eges
that Petitioner’s claimis not valid because:
[ Smal | wood] sold its assets and has not been

engaged i n busi ness since June 13, 2006.
Specifically, pursuant to an Asset Purchase




Agreenent, [Smallwood] sold its assets
(including its nane) to Spartan . . . , and
t hereafter, Spartan continued operating the
busi ness for a period of tinme and then sold
sone of the assets and ceased operations.
(enmphasi s suppl i ed)

Smal lwod . . . does not have know edge of
the accounts of Spartan, which continued
doi ng busi ness under the Smal | wood nane
after the sale of assets on June 13, 2006.
If itens purchased from|[Petitioner] have
not been paid for, Spartan is the
responsi ble and liable party. (enphasis
suppl i ed)

11. The Response filed in January of 2007 was not the
first time Petitioner had seen the Smal | wood defense. Smal | wood
sent Petitioner a formletter, dated Septenber 14, 2006, that:
contai ned a salutation addressing “All Vendors of [Smallwood],”
referenced the "Term nation of Credit Arrangenents and
Guaranties," and was signed by Ms. Snallwood on behal f of
Smal | wood (notice letter). The notice letter provided in
relevant part:

The purpose of this letter is to advise you
that the assets of [Snallwood], including

t he conpany nane, were sold to Spartan . :
as of June 13, 2006. Since [Smallwod] sold
all of its assets, that corporate entity is
no | onger actively engaged in any busi ness.

The busi ness known as [ Smal | wood] is now

conducted by [Spartan]. . . . (enphasis
suppl i ed)

As a result of the sale of assets and the
fact that [Smallwood] is no |onger actively
engaged i n business, the relationship or
agreenent you had with that particular
corporate entity is hereby term nated and of




no further force and effect. |If you are
continuing to do business wth [Spartan],
you should, if you have not done so al ready,
make or confirm your business arrangenents
wth that entity. Furthernore, if | signed
any docunent that could be construed as a
personal guaranty of paynment for any
obl i gations of [Snallwood], please consider
this letter to be a formal revocati on,
cancel l ation and term nation of any such
docunent. (enphasis supplied)

Petitioner's Exhibit 3 (P-3).

12. Part of the Smallwood defense is supported by the
evidence. Smallwood did sell its assets to Spartan.

13. The Asset Purchase Agreenent between Snal |l wood and
Spartan was admitted into evidence as Petitioner’s Exhibit 2
(P-2). The Agreenent shows that Spartan purchased the assets of
Smal | wood on June 13, 2006, for $1.030 nillion, of which
$883, 602.11 was allocated to accounts receivable due the seller.

14. The seller is identified in the Asset Purchase
Agreenent as Ms. Snallwood and the conpany. The seller received
$895, 500. 00 in cash at the closing

15. The remmi ning part of the Smal | wood defense invol ves
two allegations. First, Smallwood alleges that Spartan assuned
a liability of $3,834.43 for 23 purchases of sod by Smal | wood
from May 11 through June 13, 2006. Second, Smallwood all eges
that Spartan owes Petitioner $8,982.74 for 43 purchases of sod

from June 14 through Septenber 26, 2006.



16. If the evidence were to support both allegations, the
result may effectively deprive Petitioner of an admi nistrative
remedy. The corporate docunents attached to the Asset Purchase
Agreenent do not show that Spartan conplied with the bond and
license requirenents in Subsection 604.19 prior to conducting
t he | andscape business in the nane of Smallwood. Spartan sold
the assets needed to satisfy a judgnent agai nst Spartan, Spartan
is a foreign corporation, and Spartan no | onger conducts the
| andscape business in Florida.

17. It would be unnecessary to determ ne whether Snall wood
or Spartan is liable for the $12,817.17 if: the terns of the
bond were to all ow an assignnment of the bond to Spartan, and the
Asset Purchase Agreenent were to show that the bond was one of
the contracts assigned to Spartan or one of the assets purchased
by Spartan. The bond woul d cover both Smal |l wood and Spartan in
such a case, and a determ nation of which shell hid the
prover bi al pea would be noot.

18. A copy of the bond did not find its way into the
record. Petitioner did not submt a copy of the bond for
adm ssion into evidence, and the Departnent did not transmt a
copy of the bond when the agency referred the matter to DOAH
The copy of the Asset Purchase Agreenent admtted into evidence
does not include a schedule of the contracts assigned to Spartan

or a schedule of the assets sold to Spartan.



19. A finding that Spartan expressly assuned Smal | wood' s
liability to pay Petitioner $3,834.43 for sod delivered from
May 11 through June 13, 2006, is not supported by the evidence.
In rel evant part, the Asset Purchase Agreenent provides:

At C osing, Purchaser shall assune those
liabilities of Conpany specifically defined
and listed on the Schedule 1.6(b) attached
hereto (“Assuned Liabilities”), and
Purchaser shall not assune, incur,
guarantee, or be otherw se obligated with
respect to any liability whatsoever of
Conpany ot her than as so stated.

(enmphasi s not supplied)

Purchaser shall cause Stockhol der
[ Ms. Smal | wood] to be rel eased as guarantor
or obligor under the . . . Assuned
Liabilities.

P-2 at 2.

20. Schedule 1.6(b) is mssing fromthe copy of the Asset
Purchase Agreenent that was admtted into evidence. Even if a
conplete exhibit were to show that Spartan assumed Snal | wood' s
l[iability to Petitioner, neither of the respondents submtted
evidence or cited legal authority to support a finding that such
an assunption rel eased Snal |l wod fromits obligation to
Petitioner or otherw se extinguished that obligation. Nor is
there any evidence that Petitioner acquiesced in an assunpti on

by Spartan or otherw se rel eased Smal | wood from the obligation

to pay Petitioner for sod delivered prior to June 13, 2006.



21. The remaining allegation in the Smal |l wod defense is
t hat Spartan, rather than Smal |l wood, purchased the sod
Petitioner delivered between June 13 and Septenber 26, 2006. It
all egedly is Spartan that owes Petitioner $8,982.74.

22. The remaining allegation inplicitly argues that, after
June 13, 2006, Smallwood was no | onger a viable corporation with
the |l egal capacity to purchase sod from Petitioner because the
asset sale resulted in what courts describe as a “de facto
merger” of Smallwood into Spartan or a “nere continuation of
busi ness” by Spartan. The law pertaining to these two doctrines
i s discussed in the Conclusions of Law, but certain factual
findings are relevant to both doctrines.

23. The Smal | wood defense is a nutation of the doctrines
of "de facto nerger” and "nere continuation of business," either
of which have been utilized by courts to hold a successor
corporation liable for the obligations of the corporate
predecessor. The Smal |l wood defense takes the rel evant judicial
doctrines a step further. The defense inplicitly assunes that
if a "de facto nmerger"” or "nere continuation of business”
occurred as a result of the asset sale, Smallwood "nerged” into
Spartan, and Snal | wood was no | onger a viable corporate entity
with the | egal capacity to purchase sod from Petitioner.

24. Two facts preclude the application of either judicial

doctrine to the sale of Smal |l wood' s assets. First, there is no



comonal ity or continuity of ownership interests between
Smal | wood and Spartan. Spartan did not acquire sonme or all of
the stock of Smallwood, and Ms. Smallwood did not becone a
sharehol der in Spartan. The two corporations do not share
common directors or officers.

25. The second fact involves the purchase price paid for
the Smal | wood assets. The purchase price does not suggest a
cozy rel ationship between Smal | wod and Spartan that otherw se
may have persuaded a court to disregard the separate corporate
exi stence of Smallwood after the asset-sale. No evidence
suggests that the price paid was not the fair market val ue of
t he Smal | wood assets negotiated at arnms | ength between a willing
buyer and a willing seller.

26. Smal | wood remained in existence as a viable Florida
corporation after the asset-sale on June 13, 2006. No | egal
i npedi ment prevented Smal | wood from purchasing sod from
Peti tioner, and Smallwood had the | egal capacity to do so. The
purchases may have breached the terns of the Asset Purchase
Agreement, but the |legal capacity of Smallwood to purchase sod
fromPetitioner is not driven by contractual arrangenents
bet ween Smal | wood and private third parties.

27. Smal |l wood remai ned in existence as a Florida
corporati on at |east through January 7, 2007, when Ms. Snall wood

filed the Response with the Departnent. The Response does not

10



allege as a factual matter that Snallwood had been |i qui dated
and was no longer in existence as a Florida corporation; or that
t he $895,500 the seller received for the sale of assets was not
in corporate solution and available to pay invoices subntted by
Petitioner. The Response nerely states that Snallwood was not
actively engaged in the conduct of business.

28. Smal | wood was actively engaged in the | andscape
busi ness after June 13, 2006. Smallwood maintained its
cust omary banki ng account; continued to issue checks inprinted
with the conpany nane; paid Petitioner for goods that Petitioner
delivered to Small wood before May 11, 2006; accepted w t hout
obj ection or disclainmer 43 invoices totaling $8,982.74 that were
billed to the conpany for sod delivered to the conpany at the
conpany' s busi ness address; issued the notice letter to its
creditors; and purported to termnate credit agreenents and
guar ant ees.

29. Prior to receiving the notice letter, Petitioner had
no reason to believe that Small wood was not conducting the
| andscape business. The face of Small|wood renai ned unchanged.

30. Ms. Snallwood continued to operate the | andscape
busi ness pursuant to a |long-term enpl oynent contract with
Spartan. Spartan signed M. Keith Wi pple, another key enpl oyee
of Smallwood, to a simlar contract. Copies of the enpl oynent

contracts are attached to the Asset Purchase Agreenent.®
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31. Between June 13 and Septenber 14, 2006, Ms. Smal | wood
continued to sign Smallwod checks inprinted with the conpany
name and issued on the Smal | wood busi ness account
Ms. Smal | wood signed the checks as the authorized representative
of Smal |l wood. Smal | wood accepted 35 invoices issued to the
conpany for $7,007.13 and deliveries of the sod at the conpany's
custonmary busi ness address.

32. The notice letter was dated Septenber 14, 2006, but
Petitioner received the letter on or about Septenber 26, 2006.
Bet ween Septenber 14 and 26, 2006, Smallwood accepted ei ght
i nvoi ces for sod purchased for $1, 975.61.

33. The evidence does not show when Smal | wood actual |y
mai |l ed the notice letter, and Petitioner did not stanp the
notice letter with the date it was received. The chief
operating officer for Petitioner testified at the hearing but
does not recall the date Petitioner actually received the notice
letter. However, the witness testified that Petitioner stopped
all sales to Smal |l wood i nmedi ately upon receipt of the notice
letter to allowtinme for Petitioner to conplete a credit check
of Spartan. The trier of fact finds the relevant testinony to
be credible and persuasi ve.

34. The failure to tinely disclose the identity of Spartan
as a successor entity operating in the nane of Snmallwood m sl ed

Petitioner, if not other creditors.® Between June 13 and

12



Sept enber 26, 2006, Petitioner extended credit for purchases of
$8, 982. 74 before Petitioner had the opportunity to ensure the
credit worthiness of Spartan and, if desired, to obtain a
witten guarantee fromthe individual officers and sharehol ders.’

35. Smal I wood, rather than Spartan, purchased sod from
Petitioner fromMuy 11 through Septenber 26, 2006. Smal | wood
owes Petitioner $12,817.17.

36. Hartford does not claimthat the terns of the bond do
not ensure paynent of the purchases nmade by Smal | wood.
Hartford s sole objection inits PROis that the bond proceeds
must be paid directly to the Departnment rather than to
Petitioner. Hartford correctly cites Subsection 604.21(8) in
support of its objection.

CONCLUSI ONS OF LAW

37. DQOAH has jurisdiction over the parties to and the
subject matter of this proceeding. 88 120.569 and 120.57(1).
DOAH provided the parties with adequate notice of the hearing.
Nei t her of the respondents appeared at the hearing.

38. The burden of proof is on Petitioner. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 2d DCA 1981). Petitioner nmust show by a preponderance
of the evidence that Petitioner is entitled to the renedy

clained in the Conpl aint.
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39. Petitioner satisfied its burden of proof. Prior to
receiving the notice letter from Snal | wood, Petitioner sold sod
to Smal | wood in 66 transactions for an aggregate sales price of
$12,817.25. Smal |l wood has not paid any of the anpbunt due. It
is undisputed that the terns of the bond ensure paynent of
pur chases by Smal | wood.

40. The Smal | wood defense is a twist of the judicia
doctrines of "de facto nmerger” and "nere continuation of
busi ness, " which courts have utilized to hold successor
corporations liable for the obligations of the corporate
predecessor. The defense inplicitly assunes that if a "de facto
merger"” or "nere continuation of business"” occurred on June 13,
2006, Smal |l wood did not have the | egal capacity to purchase sod
from Petitioner after the "nerger."

41. Two nethods are generally used to acquire corporate
assets. In one nethod, the acquiring corporation purchases the
stock of the predecessor and, as the new sharehol der, succeeds
to the ownership of the assets of the acquired corporation
(stock acquisition). 1In the other nethod, the predecessor sells
its assets to the acquiring corporation, but the sharehol ders of
the predecessor retain their stock, and the predecessor renains
a viable corporate entity until Iiquidation (asset acquisition).

42. A successor corporation in a stock acquisitionis

subject to the liabilities of the acquired corporation. A

14



successor corporation in an asset acquisition generally is not
subject to the liabilities of the selling corporation. Conpare

Cor porate Express O fice Products, Inv. V. Phillips, 847 So. 2d

406, 412 (Fla. 2003) (successor in a stock acquisition entitled
to enforce non-conpete agreenents of enpl oyees of predecessor),

and The Cel ot ex Corporation v. Pickett, 490 So. 2d 35, 38

(Fla. 1986) (inmposing liability for punitive damages on

successor corporation after corporate nerger), with Bernard v.

Kee Manufacturing Conpany, Inc., 409 So. 2d 1047, 1049- 1050

(Fla. 1982) (refusing to inpose products liability on successor
after asset acquisition).

43. Spartan acquired the assets of Smallwood through an
asset acquisition. In such cases, Florida courts generally do
not inpose the liabilities of the selling predecessor upon the
buyi ng successor unless: the successor corporation assunes the
obligations of the predecessor; the transaction is a "de facto
merger," the successor is a "nmere continuation of business" of
t he predecessor, or the transaction is a fraudulent effort to

avoid liabilities. Bernard, 409 So. 2d at 1049; Ol ando Light

Bulb Services, Inc. v. Laser Lighting and El ectrical Supply,

Inc., 523 So. 2d 740, 742 (Fla. 5th DCA 1988).

44. The evidence is insufficient to show that Spartan

expressly or inpliedly assuned the liabilities of Small wood.
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No allegation is nade that the asset acquisition was a
fraudul ent effort to avoid the liabilities of Smallwood.
45. The judicial doctrines of "de facto nerger" and "nere

continuation” are distinct concepts. Mnimyv. Azar, 648 So. 2d

145, 153 (Fla. 4th DCA 1994). However, a prerequisite for the
application of either doctrine is a conmmon identity of officers,

directors, and shareholders. Serchay v. NIS Fort Lauderdal e

Ofice Joint Venture, 707 So. 2d 958, 960 (Fla. 4th DCA 1998);

300 Pine |Island Associates, LTD. v. Cohen & Associates, P.A. ,

547 So. 2d 255, 256 (Fla. 4th DCA 1989). Snallwod fails the
"commonal ity of interests" test based on previous findings.
46. Qher factors may indicate a comonality of interests

bet ween a predecessor and successor corporation. Ol ando Light

Bul b, 523 So. 2d at 743 n.1; 300 Pine |Island, 547 So. 2d at 256.

One issue courts have exam ned i s whether the successor
corporation paid fair market value for the assets of the

predecessor. Krogen Express Yachts, LLCv. Nobili, 947 So. 2d

581, 584 (Fla. 4th DCA 2007); Jacksonville Bulls Football, LTD.

v. Blatt, 535 So. 2d 626, 629 (Fla. 3d DCA 1988). Snall wood

fails the "fair market value" test based on previous findings.
47. An owner of property generally has the right to

di spose of property as the owner sees fit. However, no transfer

may be made which prejudices the rights of existing creditors.

Jacksonville Bulls Football, 535 So. 2d at 629.

16



48. Smal lwood sold its property to Spartan without
di sclosing the sale for approxi mtely 105 days. Between the
dates of sale and disclosure, Petitioner extended $12,817.17 in
credit to Smal |l wood, and Snmal | wood owes Petitioner that anount.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent enter a final order
directing Smal |l wod to pay $12,817.17 to Petitioner, and, in
accordance with Subsection 604.21(8), requiring Hartford to pay
over to the Departnent any anmount not paid by Small wood.

DONE AND ENTERED t his 15th day of August, 2007, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 15th day of August, 2007.
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ENDNOTES

1/ Al subsection, section, and chapter references are to
Florida Statutes (2006) unless ot herw se stated.

2/ The 45-day period is calculated fromthe terns of the
invoices in evidence. The invoices provide that a nonthly
finance charge of 1.5 percent is charged after 30 days if the
invoice is not paid by the 15th of the nonth follow ng the 30-
day due date.

3/ The total of $12,817.17 is the sumof the amounts alleged in
par agraphs 2 through 4 of Petitioner’s PRO The sum of the
anounts all eged in paragraphs 2 through 4 is less than the total
of $12,817.25 alleged in paragraph 5 of Petitioner’s PRO and

| ess than the total of $12,867.25 alleged in the Conplaint.

4/ The invoices in evidence show that the unpaid claimis for
sod. The invoices do not include a charge for pallets or crates
used to deliver the sod.

5/ The initial terns of enploynent are subject to automatic
renewal .

6/ The evidence is not sufficient to support a finding that
Smal | wood intentionally msled Petitioner or other creditors.
Nor is such a finding required to resolve the natters at issue
in this proceeding.

7/ The evidence does not include a witten guarantee signed by
Ms. Snal | wood.

COPI ES FURNI SHED,

Edward K. Cheffy, Esquire

Cheffy Passi dombo W I son & Johnson
821 Fifth Avenue South, Suite 201
Napl es, Florida 34102

Chri stopher E. Geen, Chief

Bureau of License and Bond

Di vi sion of Marketing

Departnment of Agriculture and
Consumer Services

407 South Cal houn Street, MS 38

Tal | ahassee, Florida 32399-0800
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Darrin M Phillips, Esquire
Darrin M Phillips, P.A

350 Fifth Avenue South, Suite 200
Napl es, Florida 34102

Al berta L. Adans, Esquire

MIls, Paskert, Divers, P.A

100 North Tanpa Street, Suite 2010
Tanpa, Florida 33602

Ri chard D. Tritschler, General Counse

Department of Agriculture and
Consumer Services

407 South Cal houn Street, Suite 520

Tal | ahassee, Florida 32399-0800

Honor abl e Charles H. Bronson

Comm ssi oner of Agriculture

Departnment of Agriculture and
Consuner Services

The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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